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NLRB CRACKS DOWN ON UNLAWFUL STATEMENTS BY EMPLOYERS REGARDING 

THREATS AND PREDICTIONS OF NEGATIVE IMPACTS OF UNIONIZATION     
 

On November 8, 2024, the National Labor Relations Board (“the Board”) issued a decision in Siren 

Retail Corp d/b/a Starbucks, overruling Tri-Cast, Inc. This decision clarifies the test that the Board will use to 

evaluate whether employer predictions about the impact of unionization on the relationship between individual 

employees and their employer are unlawful threats. The Board’s prior ruling in Tri-Cast deemed most employer 

statements about the effects that unionization might have on the relationship between individual employees and 

their employer to be categorically lawful. In overruling Tri-Cast, the Board stated that the previous decision 

“erred in deeming categorically lawful nearly any employer statement to employees touching on the impact [of] 

unionization…between individual employees and their employer[.]” The Board added that Tri-Cast’s 

“application has categorically immunized employer campaign statements that, based on their content and 

context, could reasonably be understood to threaten employees with the loss of an established workplace 

benefit.” 

Going forward, the Board is returning to the standard set in NLRB v. Gissel Packing Co., 395 U.S. 575 

(1969), a Supreme Court decision which mandates that an employer’s statement predicting the potentially 

negative impacts of unionization “must be carefully phrased on the basis of objective fact to convey an 

employer’s belief as to demonstrably probable consequences beyond [its] control.” If the employer’s statements 

are not grounded in fact or predict negative consequences resulting from actions within the employer’s control, 

those statements could then be considered “a threat of retaliation based on misrepresentation and coercion.” 



  
The Board made clear that this return to Gissel will only be applied prospectively to account for the 

reasonable reliance employers may have previously placed on Tri-Cast. The Board stated that to find Starbucks 

liable for its statements, the Board would have to find a violation of the National Labor Relations Act “based on 

speech that was clearly lawful at the time of utterance.” The Board stated it would amount to a “manifest 

injustice” if it were to apply the new standard in this case, and that “prospective application is the more 

appropriate course.” Ultimately, The Board cleared Starbucks of charges that it illegally told workers to vote 

against joining a union if they wanted to maintain direct communication with their managers, and ordered them 

to cease all unlawful activity and delete Facebook posts from one of its managers. 

“The rule that we return to today brings greater consistency to the Board’s approach in evaluating 

potentially threatening statements,” stated Chairman Lauren McFerran. “By evaluating employer predictions 

regarding unionization in a careful and case-specific manner, the Board better protects workers’ right to make a 

free and fair choice about union representation while respecting an employer’s prerogative to share their views 

in a non-coercive manner.” 

 

 
ASHER, GITTLER & D’ALBA, LTD. 
200 West Jackson Boulevard, Suite 720 
Chicago, IL 60606 – 312.263.1500 
www.ulaw.com  
 
© 2024 Asher, Gittler & D’Alba, Ltd. 
All rights reserved. 
Dated. December 3, 2024 
 
This release informs you of items of interest in the field of labor 
relations.  It is not intended to be used as legal advice or opinion. 
 
Best Lawyers’ Best Law Firms Designation is for  
Chicago Tier 1 rankings in Employment Law (Individuals), Labor  
Law (Union), and Litigation (Labor and Employment) and a  
National Tier 2 ranking in Litigation (Labor and Employment). 

 

                                                                                    

http://www.ulaw.com/

